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BEFORE THE MAHARASHTRA REAL ESTAIE

APPELLATE TRIBUNAt, MUMBAI

Aopeol No. 4T006 000000000252

N4r. Shailesh Dudhani

12lA Sindhu Society, 3'd Road,

Khar (West), Mumbai 400 052 ..Appellant

Versus

f,l/s. Transcon Properties Private Ltd.,

C-302, 3'd Floor, Waterford Building,

Juhu Lane, Above Navnit Motors,

Andheri (West), lvlumbai 40 058.

M/s. Transcon-Sheth Creators Private Limited,

C-302, 3.d Floor, Waterford Building,

luhu Lane, Above Navnit Motors,

Andheri (West), Mumbai 400 058. ,. Respondents

Shri Omkar Khanvilkar a/w. Miloni Sanghvi t/b M/s. Solicis Lex for
Appelant.
Shri Ranjeev Carva/ho a/w. Jugal Kanani, y'b. I.C. Legal, Adv. for the
Respondent.

CORAM r INDIRAJAIN J.,CHAIRPERSON &

S.S. SANDHU, MEMBER(A)
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JUDGMENT (PER : INDIRA JAIN. J.)

This appeal takes an exception to the order dated 2nd November,

2017 passed by Ld. Member in Complaint No. CC00600000000000805

thereby dismissing the complaint filed by appellant.

2. The facts giving rise to the appeal may be stated in nutshell as

u nder:

il Respondents advedised a residential project called Tower-I,

alias Wing A, alias Phase-1 of project'Auris Serenity'being situated

at CTS No. 326,327,328, 330, 3301t,33012,332, 333, 371(pt),

374 (pt.), 416, 422, 424, 426, 427 of Village Valanai, Taluka

Borivali, Orlem, Guriya Pada, New Link Road, Malad West, Mumbai.

iil Complainant stated that Real Estate Broker, Mr. Rajesh Ahuja

of l''Us. Anmol Real Estate approached in the year 2011 and

complainant being in need of a house booked a flat on 18th floor in

the abovesald residential project of the respondents. Allotment

letter dated lst April, 2011 was issued to the complainant and as

per the promise, construction work of the building was to

commence within 6 to 8 months from the date of Allotment Letter.

iiil Complainant stated that time and again he asked for the

documents relating to the project, exchanged series of

correspondence to receive the documents but all efforts went in

vain. On 18th luly, 2016 for the first time he received a letter from

third party / respondent no.2 informing him regardlng process of

registration of agreement for sale for the project 'Auris Bliss'

located in'Auris Serenity'. As complainant was ready and willing to

perform his part of the obligations he tried to seek clariflcation on

the role of the third party / respondent no.2 and unilateral change

in location of the flat booked by complainant.
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ivl It is submitted that instead of clarifying the role of

respondent no.2 in the project, respondent with intention to

deprive the complainant of his rights issued three payment

reminders. As complainant did not receive any clarification

regarding the role of respondent no.2 he responded to three

payment reminders accordingly. The grievance of the complainant

is that he booked a flat in 'Auris Serenity'and not in 'Auris Bliss',

after payment of 25o/o of total consideration. Respondent

misrepresented and changed the location of flat booked by

complainant in 'Auris Serenity'.

vl Another grievance relates to the dealings and payments

made in the name of respondent no.l and draft Agreement

received by complainant in the month of September, 2016 in the

name of respondent no.2. According to complainant he never

received any official communication from respondents regarding

change in the name of respondent no.1 as respondent no.2 except

in draft Agreement.

vil The next grievance is, non supply of the relevant documents

relating to the project like iOD, Layout plans, commencement

certificate etc. thereby depriving the complainant from getting

home loan.

viil It is submitted that despite several communications, as

respondents failed to perform their obligations complaint came to

be filed before the Authority claiming various reliefs including

execution of registered Agreement for Sale for Flat No.1/1803 on

18th floor of the Building 'Auris Serenity'.

il Respondent no. 2 resisted the complaint by raising various

defences in affidavit in reply. At the threshold it is submitted that

complaint is not maintainable as Allotment Letter dated 1st April,
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2011 clearly provides Agreement for Sale to be executed under the

provisions of 'The Maharashtra Ownership of Flats (Regulation of

the Promotion, Construction, Sale, Management and Transfer) Act,

1963' ("MOFA" in short).

iil It is submitted that 'The Real Estate (Regulation and

Development) Act, 2016' (hereinafter referred to as "the Act') came

into force on 1st May, 2017. There was no reason for the

complainant to wait for such a long period and file a complaint under

RER Act. According to respondents, Authority had no jurisdiction to

deal with the complaint in respect of Allotment Letter issued under

I'4OFA. Respondents contended that complainant is an investor and

not an allottee within the meaning of the Act and on this ground too

complaint is not maintainable.

iiil The next submission is that Layout plan on which

complainant relies upon was never furnished by the respondents

and the same was never part of Allotment Letter. It is submitted

that in various correspondence exchanged between the parties,

complainant has expressly admitted that he booked a flat in the

building 'Auris Bliss'. According to respondents, construction of

'Auris Bliss' commenced in December 2015 and complainant was

called upon in December 2015 to make further payment. This

clearly indicates that Letter of Allotment was in respect of the flat

booked in'Auris Bliss'and not in'Auris Serenity',

ivl Another submission on behalf of respondents is that no flat

admeasuring 585 carpet area is available in Building 'Auris

Serenity'. Flats admeasuring 585 sq.ft. are available only in'Auris

Bliss'.

vl It is further submitted that respondents were earlier known

as 'Transcon Propedles h . Ltd.' In the draft Agreement it was
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clearly stated that name of respondent has been changed to

Transcon-Sheth Creators Private Limited. Though change in the

name was communicated, complainant joined respondent no.1 as a

party and as such complaint suffers from misjoinder of party.

Considering the submissions made by both the parties and on

perusal of record, Authority came to the conclusion that

complainant having booked a flat in'Auris Bliss'cannot demand flat

in the project'Auris Serenity'and dismissed the complaint.

Being aggrieved by the impugned order of dismissal of complaint,

complainant has preferred the present appeal. The grounds raised

in appeal are almost identical to the grounds raised in complaint.

It is contended that without looking into merits of the case
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vil It is the case of respondent no.2 that respondent is

implementing Slum Rehabilitation Scheme in respect of several

pieces of land on different CTS Nos., Complainant was throughout

aware that his flat is located in'Auris Bliss' and not in'Auris

Serenity'. According to respondent, 'Auris Bliss' is a part of a larger

development and complainant having booked a flat in'Auris Bliss'

cannot claim any other flat in any other building on any higher floor

as per the terms and conditions agreed. Regarding supply of

documents, submission as that respondents requested the

complainant to coordinate with In-house Banking department of

respondents but complainant chose not to pursue the matter with

In-house Banking Department. On the correspondence exchanged

between complainant and respondents it is submifted that

complainant failed to comply the payment schedule despite

reminders and with a view to create confusion and mislead the

Authority, filed a false and afterthought complaint. Respondent

no.2 prayed to dismiss the complaint with compensatory cost.
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impugned order came to be passed on second hearing of the

complaint without giving a chance to complainant to produce

evidence in support of grounds raised in the complaint. Another

submission is that as per record,'Auris Bliss'and'Aurls Serenity'

are two dlfferent independent projects having separate registration

numbers with MahaRERA but the correspondence exchanged by

respondent shows that'Auris Bliss' is located in'Auris Serenity'. A

grievance is made by complainant that part of the reliefs claimed

by him under Sections 6,7 and 14 of RER Act have not been

considered at all by the Authority. The sum and substance is that

impugned order was passed without giving sufficient oppoftunity

and without going into the merits of case.

Respondent no.2 in his affldavit in reply reiterated the defences

and specific pleadings raised in reply filed before the Authority.

Heard at length Shri Omkar Khanvilkar a/w. Ms. Miloni Sanghvi, Ld.

Counsel for appellant and Shri Ranjeev Carvalho a/w Jugal Kanani,

Ld. Counsel for respondent no.2.

From the rival pleadings and submissions made on behalf of the

parties, following points arise for our consideration in this appeal

and we have recorded our findings against each of them for the

reasons to follow:

POINTS FINDINGS

il Whether complainant could establish that

he booked a flat in the project'Auris Bliss'? No

iil Whether impugned order calls for

intefference in this appeal ?
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REASONS

With the assistance of the Ld. Counsel for partles, we have perused

the complaint and the documents annexed thereto. Para 4(d) of

the complaint reads as follows :

"The Ampbinant states that on being convinced to
purchase a flat he approached the Respondent and
booked a residential flat bearing No. 1/1803 on lfr
Floor of Tower 1 of Auris Bliss being situated at CTS
No. 326, 322 328, 330, 330/1, 330/2, 332, 333, 371
(pt.) 374 (pt.), 416, 9422, 424, 426, 427 of Villa7e
Valanai, Taluka Borivali, Orlem, Guriya Pada, New
Link Roa4 Malad West, Mumbai 400 064
admeasuring 585 sq.ft. (carpet area) located and
bounded as mentioned under paragraph 4(a)
(hereinafter referred to as the "said flatt.

So far as exchange of correspondence between the parties from

time to time is concerned, there is no serious dispute. From

e-mail communication dated 15th October, 2016 by complainant to

the authorised representative of respondent, it can be seen that

complainant in paragraphs 1 & 2 of the said communication stated:

" This is further to my meeting with both of you on
14h September 2016 regarding the reminder letters
being sent to me for payment of my flat at Auris
bliss (Flat no. 1803) as per new charges unilaterally
decided by Transcon Sheth. Additionaly I have also
recd. a /etter dated 1? Oct 2016 to make some
payment within 15 days failing which cancellation
process would be initiated.

Pls. find enclosed my earlier allotment letter (Auris
bliss page 7,2 & 3) which states the cost of the
flat as Rs.6514750/-. After I had received your
letter with a revised payment of Rs.8555950, I
had met Jitendra Erahmbhatt on along with my lVh
May 2016 and he informed me that Paresh Vayeda

1
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wi// provide me the break up of the charges for
Rs.8555950 which I am still awaiting in writing
from him. "

Similarly in e-mail communication dated 77/l0lz0t6 complainant

reiterated location of flat in'Auris Bliss'. According to complainant,

as he was misguided and respondents misrepresented, he stated

in the correspondence that he booked a flat in 'Auris Bliss'.

Needless to say that scope of complaint under RERA is in narrow

compass and so grievances regarding alleged misrepresentation

cannot be redressed here though complainant may have

appropriate remedy before competent Forum.

In the present case unequivocal admission in the complaint and the

correspondence referred above would clearly establish that since

beginning it was the stand of complainant that he booked a flat in

'Auris Bliss'and not in'Auris Serenity'.

Further there is no denial to the fact that carpet area of the flat

booked by complainant was 585 sq.ft. From Allotment Letter dated

ll4l20l1, it is apparent that complainant booked a flat having

carpet area 585 sq.ft. Respondent no.2 has speciflcally stated that

there is no flat having carpet area 585 sq.ft. in'Auris Serenity'.

Complainant has also not controverted that none of the flats in

'Auris Serenity' is having carpet area 585 sq.ft. That makes it

further clear that complainant booked a flat in'Auris Bliss' having

carpet area admeasuring 585 sq.ft. and not in'Auris Serenity'.

Another grlevance on the part of complainant is that by changing

the name, respondent created confusion and as he was not clear

regarding the status of respondent no.2 in the project he could not

make payments as per the payment schedule. This grievance of

complainant has no substance as in the draft agreement duly

communicated to the complainant, it was expressly mentioned that
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name of Transcon Properties Pvt. Ltd. is changed to Transcon-

Sheth Creators Private Limited. Thus complainant was very much

aware about status of respondent no.2 in the project and he was

given clear understanding to make payment in view of inter-se

change in the name of respondents.

Complainant has then made a futile attempt stating that

construction of 'Auris Serenity' started much prior to the

construction of 'Auris Bliss' which according to complainant

indicates that he booked a flat as per allotment letter dated 1*

April, 2011 in'Auris Serenity'. In this connection defence set up by

respondent No.2 is relevant. According to respondent No.2 they

were to implement Slum Rehabilitation Scheme in respect of

several pieces of land including various CTS Nos. As scheme was

inclusive of rehab and sale components, several legal and

procedural formalities were to be completed and in that process,

construction of 'Auris Bliss'commenced at later stage after those

formalities could be completed. Complainant has no-where denied

the case set up by the respondent No.2 in this regard.

Under the above circumstances and based on clear admlssions of

complainant in complaint, correspondence and non-availability of

any flat having identical carpet area in'Auris Serenity'we flnd that

complainant has no case on merits. Authority has rightly dismissed

the complaint and there is no scope to interfere in this appeal.
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il Appeal dismissed.

iil No order to costs.


